STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS
Honolulu, Hawaii

December 1, 2010
Board of Land and
Natural Resources
State of Hawaii
Honolulu, Hawaii

REGARDING:  Adoption of the Office of Conservation and Coastal Lands
Administrative Sanctions Schedule for the Processing of Minor
Conservation District Civil Resource Violations

BACKGROUND:

Civil Natural Resource Violations Act

In 2004, the Legislature established the civil natural resource violations act law under
Chapter 199D, Hawaii Revised Statutes (HRS). The purpose was to provide a
mechanism to process violations of the Department's regulations for which administrative
penalties have been authorized by legislative act or rules adopted that could be applied by
all divisions of the Department.

Civil Resource Violations System

On February 27, 2009, the Hawaii Administrative Rules (HAR), Chapter 13-1,
Subchapter 7, Civil Resource Violation System (CRVS) became effective. The purpose
of the CRVS was to handle the Department's minor civil violation cases and to provide
guidance to staff when issuing violation notices under §13-1-54, HAR. Some of the
objectives of the Civil Resource Violations System are to provide a fair, fast and cost-
effective enforcement measures and to expedite administrative processes that benefits the
parties, the public and the department. Matters would be processed as a civil proceeding
instead of a criminal proceeding with standard fines, no court date and no criminal
record.

On March 13, 2009, the Board of Land and Natural Resources adopted the
Administrative Sanctions Schedule for the Department to use as a guideline to resolve
civil resource violations administratively under chapter 13-1, subchapter 7, HAR
(Exhibit 1). The strategy for implementing the CRVS rules is for the Department of
Land and Natural Resources agencies to develop an administrative Sanction Schedule
that identifies minor civil resource violations that could be processed through the CRVS.
The Board has recently approved administrative Sanction Schedules for the Divisions of
Aquatic Resources and Boating and Ocean Recreation.

Conservation District Violation Penalties Schedule

Act 217 passed by the 24th State of Hawaii Legislature (effective July 7, 2008) amended
Hawaii Revised Statutes (HRS) to increase the maximum penalty for a conservation
violation from up to $2,000.00 per violation to up to $15,000.00 per violation in addition
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to administrative costs, land and habitat restoration cost, damages to public land or
natural resources or any combination thereof.

With the substantial increase in fines, the Office of Conservation and Coastal Lands staff
(OCCL) developed an internal penalty guideline that seeks a logical and consistent means
to assess penalties and guide the settlement of Conservation District enforcement cases.

Attached as Exhibit 2 is the Conservation District Violation Penalties Schedule
Guidelines and Assessment of Damages to Public Land and Natural Resources
(Guidelines and Assessments) that is intended to provide Staff with a framework to
systematically carry out its enforcement powers in the determination and adjudication of
civil and administrative penalties. These guidelines are to be used for internal staff
guidance, and should be periodically reviewed to determine their effectiveness, and
whether refinements are needed.

For major conservation district violations, a recommendation would be reviewed by the
Board at a public meeting, testimony from the parties and the public would be allowed to
be presented and the Board would make a determination whether a fine is warranted and
if so, the monetary amount. Should a violator wish to contest the Board findings, they
may do so under Chapter 13-1, HAR and Chapter 91, HRS.

PROPOSED CONSERVATION DISTRICT SANCTION SCHEDULE

Within the developing Guidelines and Assessments, OCCL identified different degrees of
conservation district land use violations and the recommended actions for resolution of
violations. Violations that were ranked as minor and very minor harm to the resources
are proposed to be processed administratively through the CRVS at a relatively low level
maximum fine. Violations ranked as moderate or major would still be submitted to the
Board for consideration.

The OCCL is seeking Board approval for a specific delegation of authority to the
Chairperson to process minor to very minor violations as discussed in the attached
penalty schedule Exhibit 3. This schedule would be applied by OCCL staff to assess
minor violations of the Conservation District to be processed under the CRVS.

Unauthorized land uses that could be considered minor violations are:

e Identified land uses that could have been authorized under a Site Plan Approval
(SPA) pursuant to 13-5, HAR;

e Non-identified land uses that are similar to an identified land use that would
require a SPA;

e Vegetation removal or clearing of less than 2,000-ft* that does not include
threatened, endangered, or commercially valuable flora;
Permit non-compliance; and
Shoreline vegetation encroachment within beach transit corridors.

In addition to the proposed monetary fines, resolution of minor violations may also
include remediation of the impacted site, removal of the land use and/or obtaining an
After the Fact Site Plan Approval. Noncompliance of a CRVS notice issued for a
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Conservation District use violation may be forward to the Board to be vetted.
Recommended penalties above $2,000.00 shall also be forwarded to the Board.

For minor conservation district violations under the CRVS, notice of the civil resource
violation shall be issued and the respondent has 21 days to respond. The respondent may
comply with the sanctions assessed; may request mitigation; or may contest the notice.
Contested matters shall be processed under Chapter 13-1, HAR and Chapter 91, HRS.

DISCUSSION

About fifteen years ago, the Department had a major backlog of pending cases of alleged
violations of the Conservation District. Although most of the alleged violations were
minor under §183-41 and §183-43, HRS (Now 183C, HRS) the only way to resolve
violations was to go to the Board. In an effort to streamline the process and reduce the
backlog of cases, the Board approved a voluntary program whereby the alleged violator
could opt out of appearing before the Board and either pay a fine or request a hearing
from a hearings officer. This was known as the Hearing Officers Administrative Penalty
System (HOAPS).

HOAPS had been a pilot program in the Department since 1994. Predecessor Offices of
and the OCCL had been very successful in processing minor violations in addition to
educating the public and deterring conservation district use violations. Over 300 minor
violations have been processed under the HOAPS by the OCCL, therefore staff believes
that the OCCL has collective and successful experience in utilizing the HOAPS.

The purpose of the CRVS is to give the Department authority to implement a system
similar to the HOAPS as a mandatory department-wide program to efficiently process
minor infractions of regulations that govern the use of our natural resources so that
greater enforcement resources can be dedicated to more serious violations.

RECOMMENDATION

Staff recommends that the Board of Land and Natural Resources delegate to the
Chairperson the administrative processing of minor civil resource violations under the
Civil Resource Violation System in accordance with the attached Conservation District
Sanction Schedule (Exhibit 3).

Respectfully submitted,
%:ger ills, Staff er
Office of Conservation and Coastal Lands

Approved for submittal:

Ve

Laura H. Thi#}é‘l’l,\thairperson
Board of Land and Natural Resources




State of Hawaii
Department of Land and Natural Resources
Civil Resource Violations System
ADMINISTRATIVE SANCTIONS SCHEDULE
Adopted on March 13, 2009

By the Board of Land and Natural Resources

The following Administrative Sanctions Schedule is adopted as a guideline for the
Department of Land and Natural Resources to be used under the Civil Resource Violations
System (CRVS).

Item 1-1.

Item 1-2.

Item 1-3.

Item 1-4.

PART 1. GENERAL PROVISIONS

Objective

This Administrative Sanctions Schedule (“Schedule”) seeks to provide a
Department-wide standard policy guideline for all divisions of the Department of
Land and Natural Resources (DLNR or “Department”) in processing the civil
resource violations so as to promote:

e Voluntary compliance of state law for the protection of Hawaii’s natural
and cultural resources,

Fair and cost-effective process for all parties involved, and
Deterrence of violations.

Legal Authority

This Schedule is adopted pursuant to §171-6 and Chapter 199D, Hawaii Revised
Statutes (HRS), §13-1-70, Hawaii Administrative Rules (HAR), and other statutes
and administrative rules of the Department.

Applicability

The Department shall follow this Schedule when processing a civil resource

violation under the CRVS pursuant to Chapter 13-1, Subchapter 7, HAR.

Denial of Application for Cause

EXHIBIT |
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Item 1-6.
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If a person is a respondent in a pending case with the CRVS, the Department may
deny any application submitted by such person to the Department for any
regulatory permit, license, or a renewal of such, or may issue one with additional
conditions upon full payment of the CRVS fines assessed, subject to the review
by a hearing officer and the Board or its delegate if the CRVS case is properly
contested.

Delegation of Power to Suspend Permits and Licenses Issued by the Department

Unless otherwise provided by law or in this Schedule, if a respondent has been
issued a CRVS violation notice for any violation related to a particular DLNR
permit or license issued to or held by the respondent and fails to comply with the
notice within 21 days of the service of the notice, the Chairperson is authorized to
suspend the permit or license until the respondent comes into full compliance with
all sanctions and requirements imposed through the CRVS.

A suspension of a permit or license shall mean that the permitee or licensee is not
entitled to conduct any activity pursuant to the permit or license until such time as
the permit or license is reinstated. Suspension of a permit or license will not
affect the expiration of the term of the permit or license.

The Chairperson may reinstate a suspended permit or license for good cause at
any time upon petition of the respondent.

The Division Administrator shall reinstate a suspended permit or license upon a

determination that the respondent has come into full compliance with the law and
all violation notices previously issued.

Delegation of Power to Revoke Permits and Licenses Issued by the Department

Unless otherwise provided in this Schedule, if a respondent is found to have
committed three offenses under this Schedule in the past twelve months for any
violation of state law or the terms or conditions of a particular DLNR permit or
license issued to or held by the respondent, the Chairperson is authorized to
revoke the permit or license for a period not to exceed six month.

If a permit or license revoked under this Schedule expires before the end of the
revocation period, the revocation shall continue to be enforced by denying any
application for the renewal or new issuance of a permit or license until the
revocation period is over.

For good cause, the Chairperson may withdraw a revocation of a permit or
license.
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Item 1-7.

Item 1-8.

(2)

(b)

Item 1-9.

After the revocation period, the Division Administrator may reissue a revoked
permit or license upon the respondent’s application for renewal and payment of
the fee that the Department charges for the renewal of the permit or license.

Interpretation of the Schedule

The Chairperson and a hearing officer appointed pursuant to §13-1-57, HAR,
shall have the power to interpret this Schedule, subject to review by the Board.

Standard Forms

The Chairperson may make minor modifications and corrections to a standard
form adopted by the Board for use in the CRVS if deemed necessary.

The Department shall use the standard form of Notice of Civil Resource
Violation(s), as attached in Appendix 1-A, when preparing a violation notice
pursuant to §13-1-62, HAR.

Effective Dates

This Schedule and its subsequent amendments shall be effective upon adoption by
the Board.

Appendix 1-A. Standard Form — Notice of Civil Resource Violation(s)
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

NOTICE OF CIVIL RESOURCE VIOLATION(S)

Notice No. CRVS - 09 - Date:

TO RESPONDENT: Any administrative proceedings instituted pursuant to this Notice shall not preclude the State from
pursuing separate criminal prosecution against you for an offense committed in the same course of conduct.

COMPLAINT: The undersigned official/officer of the Department of Land & Natural Resources (DLNR) states that the
named respondent did commit the civil resource violation(s) noted below.

A. RESPONDENT INFORMATION

L.ast Name / Company Name irst Name, M.1. Sex Date of Birth
OMm OF

Street Address City State & ZIP (Country)

ID Type Issued By D No. Huvenile Phone

B. VEHICLE / VESSEL INFORMATION (if applicable)
[ vehicle ear / Make / Model / Color

[ Vessel

D. CITATION(S) E. FINES ASSESSED

No. Authority Civil Resource Violation (32o1m dFi);sin Afég;?
1 § $ $
2 § $ $
3 § $ $
TOTAL ADMINISTRATIVE FINE ASSESSED >>> $ $

F. OTHER SANCTIONS AND REQUIREMENTS
[TO RESPONDENT: In addition to any fines assessed in Section E, you must comply with the following sanctions and/or
requirements within 21 days of the service of this Notice, unless a different period is provided in this section below:

RVICE
Signature

H. ACKNOWLEDGEMENT

G. ISSUANCE AND SE
Agency

F.l. & Last Name I acknowledge the receipt of this Notice. This

is not an admission of responsibility.

Service: [ ] In Person [] Certified Mail [issued by APO:
[] Unoccupied vehicle/vessel Respondent Signature]

>>> CONTINUE TO BACK PAGE >>>
Form APO-1 Page 1 of 2 Original — Office, Duplicate — Responderit




. SUMMONS TO RESPONDENT

Pursuant to §199D-1, HRS, and §13-1-63, HAR, you are hereby summoned and required to submit an answer to this
Notice within twenty-one (21) days from the date of service of this Notice. Submit your answer, payment, statement
and/or evidence to DLNR/APO, 1151 Punchbowl Street, Room 130, Honolulu, Hawaii_96813, or at
www.hawaii.gov/dinr/apo. If you fail to answer within 21 days, a default decision for the relief demanded in this Notice
will be entered against you, and you may be subject to additional actions without further notice to you.

J. ANSWER BY RESPONDENT (Required)

INSTRUCTIONS:

1. You have three options in answering this Notice. CHOOSE ONLY ONE and check the corresponding box below.
Sign and date your answer and return it to the DLNR Administrative Proceedings Office (DLNR/APO) at the address
listed above or answer at the website address listed above.

N

If you choose Option 1, include with your answer payment in the amount stated in the first column of Section E if
you are answering within 21 days of receiving this Notice or in the amount stated in the second column if after 21
days. Make your check payable to State of Hawaii. For credit card payment, see attached envelope. You are also
required to comply with all sanctions and requirements specified in Section F. Your case will be concluded.

w

If you choose Option 2, include with your answer a statement and evidence showing the mitigating circumstances.
A hearing officer will review your request and render a decision without holding a hearing, and may adopt, modify or
reverse any sanctions assessed in this Notice. This decision is final and may not be contested or appealed.

>

If you choose Option 3, include with your answer a statement and evidence showing the reasons of your contest. A
Notice of Administrative Hearing will be mailed to you within 30 days of your answer.

o

If answer by mail, return this original page to DLNR/APO. Retain a copy of everything you submit for your records.
For inquiries, contact DLNR/APO at (808) 587-1496, DLNR.CO.APO@hawaii.gov or www.hawaii.gov/dinr/apo.

i L] |

Option 1: Comply Option 2: Request Mitigation Option 3: Contest
I DO NOT contest this Notice, | | DO NOT contest this Notice, but 1 DO contest this Notice, and
and have complied with all request mitigation in the assessed | request an administrative
sanctions assessed herein. sanctions. contested case hearing.

[STATEMENT OF RESPONDENT: (Please type or write legibly. Use additional sheet if necessary.)

Print your name: Signature: Date:
Address: E-Mail: Phone:

Form APO-1 Page 2 of 2
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CIVIL RESOURCE VIOLATION SYSTEM
The Conservation District
Sanction Schedule

These guidelines are to implement Hawaii Administrative Rules §13-1, Subchapter 7,
Civil Resource Violation System (CRVS) for the Conservation District to be assessed by
the Office of Conservation and Coastal Lands Staff (Staff) for minor and very minor
harm to the resource for CRVS processing.

AUTHORITY

Chapter 183C, Hawaii Revised Statues (HRS)

§183C-3, HRS identifies the Board and Department of Land and Natural Resources to
establish and enforce land use regulation on conservation district lands including the
collection of fines for violations of land use and terms and conditions of permits issued
by the department.

§183C-7, HRS Penalty for violation identifies that: (a) The department shall prescribe
administrative procedures as it deems necessary for the enforcement of this chapter and
any zoning rule adopted in accordance therewith. (b) Any person violating this chapter
or any rule adopted in accordance with this chapter shall be fined not more than
$15,000.00 per violation in addition to administrative costs, costs associated with land or
habitat restoration, and damages to public land or natural resources, or any combination
there of.

After written or verbal notification from the department, willful violation of this chapter
or any rule adopted in accordance with this chapter may incur an additional fine of up to
$15,000.00 per day per violation for each day in which the violation persist.

Chapter 183C shall not be construed to prohibit any person from exercising native
Hawaiian gathering rights or traditional cultural practices as authorized by law or as
permitted by the department pursuant to Article XII, section 7 of the Hawaii constitution.

Chapter 13-5, Hawaii Administrative Rules (HAR)

Chapter 13-5, HAR is utilized to regulate land use in the conservation district. All
proposed uses must be an identified land uses as defined in 13-5, HAR. If a use is not
identified within 13-5, HAR, then by definition the land use would not be allowed. The
rules provide for a hierarchy of permit processes, where the level of review is scaled to
the level of potential impact.

Chapter 115, HRS

This statute provides for public access to coastal area and has recently been amended to
reaffirm public policy of extending public use and ownership of Hawaii's shoreline to
ensure the public's lateral access along the shoreline, by requiring the removal of private
landowners' induced or cultivated vegetation that interferes or encroaches seaward of the
shoreline. As land seaward of the shoreline is designated Conservation, the Department
shall enforce upon adjacent landowners to maintain access within beach transit corridors
under chapter 183C.

EXHIBIT »



Civil Resource Violation System (CRVS)
-Conservation District

PENALTY ASSESSMENT

Staff will treat each case individually when assigning conservation district penalties using
the following framework and additional considerations and factors for upward or
downward adjustments. Authorization requiring a Site Plan Approval under 13-5, HAR
shall be the threshold for processing a conservation district land use violation under the
CRVS. Staff will use these penalty schedule guidelines to issue civil resource violation
notices for Conservation District penalties.

These guidelines presume that all cases in which a Conservation District violation has
been assessed, the Department is allowed to recoup all administrative costs associated
with the alleged violation pursuant to HRS §183C-7(b). Recommended penalties above
$2,000.00 shall be forwarded to the Board of Land and Natural Resources.
Noncompliance of a CRVS notice issued for the Conservation District may also be
forwarded to the Board.

I. Violations Pertaining to Identified Land Use Penalties (Authority §183C-7, HRS)
Minor Harm to the Resource/Site Plan Approval (B) Permit

In instances in which a permit with the B prefix should have been sought to assure that
“minor harm(s) to the resource” are minimized may incur a penalty of $1,000-$2,000 and
could be actions causing limited to short-term direct impacts including, but not limited to,
small-scaled construction, construction of accessory structures, encroachment and
installation of temporary or minor shoreline activities or similar uses.

Very Minor Harm to the Resource/(B) Permit

In instances in which a permit with the B prefix should have been sought but are
considered to have only caused “very minor harm(s) to resource” a penalty of up to
$1,000 may be incurred. These “very minor harm(s) to the resource” could be actions in
which the impact on the water resource or terrestrial, littoral or marine ecosystem was
temporary or insignificant, and was not of a substantial nature either individually or
cumulatively.

In addition to a monetary penalty, other sanctions to resolve unauthorized identified land
use penalties may include land remediation, removal of the unauthorized land use or the
filing of an Afier the Fact Site Plan Approval (SPA).

Table 1-Conservation District Penalty Guideline Framework for Identified Land Uses

Harm to resource or potential Identified land use permit Penalty Range
for harm to resource beginning with the letter

Minor B (Site Plan) $1,001-$2,000
Very Minor B (Site Plan) Up t0$1,000
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II. Non- Identified Land Use Penalties (Authority §183C-7, HRS)

Regarding violations in which an unauthorized use is not identified in HAR §§13-5-22, -
23, -24 and -25, staff may try to associate the action with the most similar identified land
use in Chapter 13-5, or in accordance to the “harm to the resource” caused by the
violation. Refer to the above section I. In addition to a monetary penalty, other sanctions
to resolve unauthorized identified land use penalties shall require removal of the
unauthorized land use and may include land remediation.

III. Vegetation Removal/Vegetation Clearing (Authority §183C-7, HRS)

In minor or very minor harm to the resource, in accordance with the identified land uses
within HAR, §13-5 the assessment of vegetation removal is based on a single citation of
removal/clearing determined by the square footage of vegetation removed (See Table 2
Vegetation Removal).  However, the Department may see fit to assess the
removal/clearing of threatened, endangered, or commercially valuable plants on an
individual plant basis of up to $15,000 per plant that would be forwarded to the Board of
Land and Natural Resources.

In addition to a monetary penalty, other sanctions to resolve unauthorized clearing may
include land remediation and/or the filing of an After the Fact Site Plan Approval (SPA).

Table 2-Vegetation Removal

Action iComparable Harm to Resource Penalty Range
Removgl of less than 2,000 sq. ft. Minor $1,001-82,000
vegetation .

Clearmg of Invasive or noxious Very Minor Up to $1’0001
vegetation

Note: The clearing of threatened, endangered or commercially valuable plants may incur a penalty of up to $15,000 per
plant as determined by the Board of Land and Natural Resources. Vegetation clearing may incur a penalty of up to $1
per square foot.

IV. Permit Non-Compliance (Authority §183C-7, HRS)

Violation of existing approved Conservation District Use Permit (CDUP) conditions
involving initiation and/or completion of project construction, notification of start and
completion dates, failure to file legal documents, etc., may be considered very minor
within the existing framework, although it should be noted that such actions could result
in a recommendation to the Board of Land and Natural Resources for permit revocation.

V. Shoreline Vegetation Encroachment (Authority §183C-7, HRS & §115, HRS)

Coastal property owners must ensure that beach transit corridors abutting their land be
kept passable and free from human-induced, enhance, or unmaintained vegetation that
interferes or encroaches upon beach transit corridors. The department shall maintain
access within beach transit corridors by requiring private property owners to ensure that

! Provided the harm to the resource and offsite damage were minimal.
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beach transit corridors abutting their lands shall be kept passable and free from the
landowner's human-induced, enhanced, or unmaintained vegetation that interferes or
encroaches in the beach transit corridors.

If any landowner fails to remove the induced, enhanced, or unmaintained vegetation
within twenty-one days of notice being issued, the department shall take any action
authorized under §183C-7, HRS as necessary to maintain access within beach transit
corridors; provided that if the landowner contests the basis upon which the notice was
issued prior to the expiration of the notice period, the department's enforcement actions
under §183C-7, HRS shall be tolled until the final resolution of the contested matter.

The Department shall issue the first notice requesting removal of the encroaching
vegetation. If there is no compliance within 21-days, the Department shall issue a second
notice with a recommended monetary penalty of no less than $1,000.00.

Additional Considerations and Factors

After Staff applies the Conservation District violation graduated penalty framework for
minor or very minor harm to the resources, staff may incorporate several considerations
into the final assessed conservation district penalty including but not limited to, factors
identified in HAR, §13-1-70 Administrative Sanctions Schedule; Factors to be
considered.



Conservation District
Administrate Sanctions Table

Item | Authority | Violation Notice Fine Other Sanctions*
Very Minor Minor
I §183C-7, | Identified Land | 1st Upto $1001 to e Remediation
Use $1,000 $2,000 e Removal
HRS e After the Fact
SPA
II Non-Identified | 1st Upto $1001 to ¢ Remediation
Land Use $1,000 | $2,000 e Removal
111 Vegetation Ist Upto $1001 to e Remediation
Removal $1,000 $2,000 o After the Fact
SPA
e Board
Determination
v Permit Ist Upto e Board
Noncompliance $1,000 Determination

*No permit application shall be processed by the Department until any violations pending
against the subject parcel are resolved.

Item | Authority | Violation Notice | Fine Other Sanctions*
v §115, Encroaching Ist $0 e Removal
HRS*** | Vegetation 2nd $1,000 e Removal
Within Beach
Transit
§183C-7, | Corridors 3rd $2,000 e Removal
4th e Board
HRS Determination

*No permit application shall be processed by the Department until any violations pending
against the subject parcel are resolved.

***This statute will be repealed July 1, 2013. Violations shall be processed under
§183C-7, HRS.




